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STATEMENT OF THE CASE
Nature Of The Case
Drew Michael Williams appeal from the district court's order revoking his
probation.

Statement Of The Facts And Course Of The Proceedings
Williams pied guilty to possession of methamphetamine. (#39540 R., p.
84.) The district court imposed a sentence of five years with two years fixed and
retained jurisdiction. (#39540 R., pp. 84-88.) At the conclusion of the retained
jurisdiction period, on December 10, 2007, the district court held a hearing and
placed Williams on probation for four years. (#39540 R., pp. 91-95.)
In August 2010 the state charged Williams with first-degree stalking and
violating his probation by confronting his estranged wife and threatening her with
a knife, in violation of a no-contact order. (#39540 R., pp. 100-07; #39541 R., pp.
1-2, 31-40.)
Williams pied guilty to first-degree stalking and admitted violating the
previously ordered probation.

(#39540 R., pp. 113-14; #39541 R., pp. 68-69,

94.) The district court sentenced Williams to a term of five years with three years
fixed for stalking, concurrent with the previous sentence for possession of
methamphetamine, revoked probation in the possession of methamphetamine
case, and retained jurisdiction. (#39540 R., pp. 120-25; #39541 R., pp. 94-98.)
The district court subsequently suspended execution of the sentence and placed
Williams on probation for five years.

(#39540 R., pp. 130-34; #39541 R., pp.

103-07.)
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Less than three months after Williams was placed on probation, his
probation officer reported that he had violated the terms of probation by
consuming alcohol, making a death threat, having repeated unapproved contact
with his minor children, and making no progress in counseling or rehabilitation.
(#39540 R., pp. 136-38; #39541 R., pp. 109-11.) After a contested evidentiary
hearing the district court found that Williams violated his probation as stated by
his probation officer.

(#39540 R., pp. 148-50; #39541 R., pp. 121-23.) The

district court revoked probation and imposed the sentence. (#39540 R., pp. 15153; #39541 R., pp. 124-26.)
Williams filed a timely Rule 35 motion requesting leniency. (#39540 R.,
pp. 156-57; #39541 R., pp. 129-30.)

The district court denied the motion.

(#39540 R., pp. 158-59; #39541 R., pp. 131-32.) Williams filed a notice of appeal
timely from the order revoking his probation. (#39540 R., pp. 161-64; #39541 R.,
pp. 134-37.)
While the appeal was pending, Williams moved to augment with a
transcript of the December 10, 2007 rider review hearing. (7/16/2012 Motion.)
The state objected on the ground that the transcript was irrelevant. (7/20/2012
Objection.)

The Idaho Supreme Court denied the motion to augment.

(7/30/2012 Order.)
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ISSUES
Williams states the issues on appeal as:
1.

Did the Idaho Supreme Court deny Mr. Williams due process
and equal protection when it denied his Motion to Augment
with the requested transcript?

2.

Did the district court abuse its discretion when it revoked Mr.
Williams' probation?

3.

Did the district court abuse its discretion when it failed to
reduce Mr. Williams' sentences sua sponte upon revoking
probation?

(Appellant's brief, p. 4.)
The state rephrases the issues as:
1.

Has Williams failed to show that the Idaho Supreme Court violated his due
process or equal protection rights by denying augmentation with an
irrelevant transcript?

2.

Has Williams failed to show that the district court abused its discretion by
revoking probation and executing unreduced sentences?
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ARGUMENT
I.
Williams Has Failed To Show That The Idaho Supreme Court Violated His Due
Process Or Equal Protection Rights By Denying Augmentation With An Irrelevant
Transcript

A.

Introduction
Williams contends that, by denying his motion to augment the appellate

record with a transcript of the December 10, 2007 rider review hearing, the Idaho
Supreme Court has violated his constitutional rights to due process and equal
protection and has denied him effective assistance of counsel on appeal.
(Appellant's brief, pp.5-17.)

Williams has failed to establish a violation of his

constitutional rights because he has failed to show that the requested transcript
is even relevant to, much less necessary for resolution of, the only issues over
which this Court has jurisdiction on appeal.

B.

Standard Of Review
The standard of appellate review applicable to constitutional issues is one

of deference to factual findings, unless they are clearly erroneous, but free
review of whether constitutional requirements have been satisfied in light of the
facts found. State v. Bromgard, 139 Idaho 375, 380, 79 P.3d 734, 739 (Ct. App.
2003); State v. Smith, 135 Idaho 712, 720, 23 P.3d 786, 794 (Ct. App. 2001).

C.

Because He Has Failed To Show That The Transcript Is Relevant,
Williams Has Failed To Show Error In The Order Denying The Motion To
Augment
A defendant in a criminal case has a constitutional right to a record on

appeal that is "sufficient for adequate appellate review of the errors alleged
4

regarding the proceedings below." State v. Strand, 137 Idaho 457, 462, 50 P.3d
472, 477 (2002) (citing Draper v. Washington, 372 U.S. 487 (1963); Lane v.
Brown, 372 U.S. 477 (1963); Eskridge v. Washington State Bd. Of Prison Terms
and Paroles, 357 U.S. 214 (1958); Griffin v. Illinois, 351 U.S. 12 (1956)). See
also State v. Morgan, 2012 WL 2782599, at *2 (Idaho App. July 10, 2012)
(citations and internal quotes omitted). The state "will not be required to expend
its funds unnecessarily" to provide transcripts or other items that "will not be
germane to consideration of the appeal."

Draper, 372 U.S. at 495; see also

M.L.B. v. S.L.J., 519 U.S. 102, 112 n.5 (1996) ("an indigent defendant is entitled
only to those parts of the trial record that are germane to consideration of the
appeal" (internal citations omitted)); Lane, 372 U.S. 477; Griffin, 351 U.S. 12. 1
The result of the December 10, 2007 rider review hearing was that
Williams was placed on probation. (#39540 R., pp. 91-95.) On August 5, 2010,
Williams violated his probation by committing, and later being convicted of, firstdegree stalking.

(#39540 R., pp. 100-07, 113-14; #39541 R., pp. 1-2, 31-40, 68-

69, 94.) He did another rider and was again placed on probation, this time on
both convictions.

(#39540 R., pp. 130-34; #39541 R., pp. 103-07.) Only after

violating this new probation did the judge execute the sentences. (#39540 R.,
pp. 148-53; #39541 R., pp. 121-26.)

Nothing in the record suggests that an

unprepared transcript of the December 10, 2007 hearing or any other event at
that hearing not already part of the record played any role whatsoever in the

1

If this case is assigned to the Court of Appeals, that court lacks jurisdiction to
review the Idaho Supreme Court order challenged by Williams. Morgan, 2012
WL 2782599, at *2.
5

ultimate decision, made almost four years later, to relinquish jurisdiction without
placing Williams back on probation. In short, nothing in the record suggests that
the transcript at issue is relevant, much less necessary for appellate review in
this case.
Williams argues that the transcript is relevant to this appeal "because the
district court could rely on its memory of the requested hearing when it revoked
probation." (Appellant's brief, p. 5.) Specifically, Williams contends that because
"a court is entitled to utilize knowledge gained from its own official position and
obseNations" the judge who revoked his probation necessarily relied on his
memory of the rider review hearing and Williams is therefore entitled to the
requested transcript.

(Appellant's brief, pp. 11-12.)

This argument is

unsupported by any relevant law: if this were the legal standard then every
defendant in every appeal would be entitled to a transcript of every proceeding
ever conducted by a particular judge. This argument also fails factually because
the judge at the December 10, 2007 rider review hearing was Judge Ronald E.
Bush (#39540 R., pp. 91-95), but the judge who entered the order challenged on
appeal was Judge Stephen S. Dunn (#39540 R., pp. 148-53; #39541 R., pp. 12126). Williams' argument that Judge Dunn was relying on Judge Bush's memories
of the December 10, 2007 hearing lacks merit.
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11.
Williams Has Failed To Show That The District Court Abused Its Discretion By
Revoking Probation And Executing Unreduced Sentences
A.

Introduction
The district court ultimately ordered Williams' sentences executed without

reduction. (#39540 R., pp. 148-53; #39541 R., pp. 121-26.) Williams argues that
the district court abused its discretion because Williams had "good intentions
when he violated his probation."

(Appellant's brief, pp. 18-19.)

He further

contends that his sentences should have been reduced because of "various
mitigating factors." (Appellant's brief, pp. 20-21.) Review of the record shows no
abuse of discretion.

B.

Standard Of Review
"Sentencing decisions are reviewed for an abuse of discretion." State v.

Moore, 131 Idaho 814, 823, 965 P.2d 174, 183 (1998) (citing State v. Wersland,
125 Idaho 499, 873 P.2d 144 (1994)).

A district court's decision to revoke

probation will not be overturned on appeal absent a showing that the court
abused its discretion. State v. Lafferty, 125 Idaho 378, 381, 870 P.2d 1337, 1340
(Ct. App. 1994). An abuse of discretion cannot be found if the district court's
decision was consistent with applicable legal standards, and was reached by an
exercise of reason. Id.

C.

Williams Has Failed To Show That The District Court Abused Its
Discretion
"The purpose of probation is rehabilitation." State v. Wilson, 127 Idaho

506, 510, 903 P .2d 95, 99 (Ct. App. 1995). "In deciding whether revocation of
7

probation is the appropriate response to a violation, the court considers whether
the probation is achieving the goal of rehabilitation and whether continued
probation is consistent with the protection of society." State v. Leach, 135 Idaho
525, 529, 20 P.3d 709, 713 (Ct. App. 2001 ). Any cause satisfactory to the court,
which indicates that probation is not meeting its goals, is sufficient to justify
revocation. Wilson, 127 Idaho at 510, 903 P.2d at 99.
When revoking probation, the district court stated that the only reason it
placed Williams back on probation the final time was that his ex-wife, the victim
of the stalking conviction, had requested that Williams be allowed to be involved
with their children. (Tr., p. 149, L. 11 - p. 150, L. 5; p. 151, Ls. 16-25.) Williams
then violated his probation by trying to turn those same children against their
mother and by threatening to kill an associate of his ex-wife, who Williams
claimed had talked inappropriately to his son. (Tr., p. 64, L. 16 - p. 81, L. 11.)
The district court's rationale in concluding that probation was not working and
Williams was not rehabilitating is sound. Williams' appellate claim that he had
"good intentions" when he undermined his ex-wife with their children and
otherwise violated the terms of his probation, even if relevant, simply does not
show that the district court abused its discretion when it revoked probation.
A court's decision not to reduce a sentence is reviewed for an abuse of
discretion subject to the well-established standards governing whether a
sentence is excessive. State v. Hanington, 148 Idaho 26, 27, 218 P.3d 5, 7 (Ct.
App. 2009); State v. Marks, 116 Idaho 976, 978, 783 P.2d 315, 317 (Ct. App.
1989)).

Where a sentence is legal, those standards require an appellant to
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establish that the sentence is a clear abuse of discretion. State v. Baker, 136
Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing State v. Lundquist, 134 Idaho
831, 11 P.3d 27 (2000)). To carry this burden, the appellant must show that the
sentence is excessive under any reasonable view of the facts. Baker, 136 Idaho
at 577, 38 P.3d at 615.
The sentences executed by the district court were appropriate. Williams
has a long history of drug use and violence, especially domestic violence.
(12/29/10 PSI, pp. 13.) The stalking conviction arose when Williams, in violation
of no-contact orders, entered his estranged wife's house with a knife and a roll of
tape. (Id. at pp. 2-6.) Past probationary efforts had failed. (Id.) In these cases
Williams had two opportunities at probation but repeatedly violated the terms of
those probations.

Although there are certainly mitigating factors, such were

considered by the sentencing court and resulted in opportunities at probation that
probably would not have generally have been available to someone in
defendant's position. (06/20/11 Tr., p. 46, L. 15 - p. 48, L. 1; p. 52, Ls. 21-24;
11/09/11 Tr., p. 149, L. 10 - p. 152, L. 17.) In denying the Rule 35 motion the
district court stated that in executing the sentence it had taken into account
everything Williams identifies as mitigating on appeal. (12/12/11 Tr., p. 159, L.
10 - p. 160, L. 1.) Williams has failed to show any abuse of discretion.
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CONCLUSION
The state respectfully requests this Court to affirm the orders revoking
probation and executing the sentences.

DATED this 31st day of October, 2012.

KENNETH .JORGEN~EN
Deputy Attorney Ge~era~

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 31st day of October 2012, served a
true and correct copy of the attached BRIEF OF RESPONDENT by causing a
copy addressed to:
SHAWN F. WILKERSON
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KKJ/pm

10

